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Mining lawyer France Tenaille
has joined the Toronto office of
Gowling Lafleur Henderson as a
partner in the firm's global
mining group, with particular
expertise in private M&A and
project finance in Latin America.
Tenaille, a member of the bar in
Venezuela as well as Ontario,
was previously at Cassels Brock.
Real estate lawyer Olga
Bochkaryova has joined
Vancouver law firm Richards
Buell Sutton as an associate in
the firm'’s real estate lending
group. Bochkaryova, who also
provides her services in Russian,
was formerly in-house counsel
at a trade finance lender. Also
joining the firm: employment
lawyer Michelle Quinn, formerly
at Bobert & Burton and a
member of the personal injury,
employment, litigation and
dispute resolution groups;
litigation lawyer Jonathan
Woolley, formerly at Henshall
Scouten; and beer industry
lawyer Carlos Mendes, formerly
at Davis LLP, and part of the
commercial real estate and craft
breweries and distilleries groups.
Brian Awad has joined Atlantic
Canada law firm Mcinnes
Cooper as a partner and part of
the firm's litigation group. Awad
was formerly at Burchells LLP.
Business law firm Bennett Jones
has added 10 new partners in
three of its Canadian offices: In
Calgary, Alixe Cameron
(commercial and farm property
real estate), Karen Keck
(securities, M&A), Justin
Lambert (energy, fraud,
corporate litigation), James
McClary (private equity, M&A),
Duncan McPherson (energy,
project development), Geoff
Stenger (project development)
and Alexis Teasdale (corporate
commercial litigation; in Toronto,
Kristopher Hanc (M&A) and
Aaron Sonshine (corporate
finance, M&A); and in Edmonton,
Robert Bothwell (corporate
commercial, real estate).

Court struggles with ‘victimology’ issues

New trial ordered for B.C. man charged with exploiting nanny

KIM ARNOTT

A British Columbia court should
not have allowed a “victimolo-
gist” to testify as an expert wit-
ness without scrutinizing his
qualifications as an authority in
that field, the province’s highest
court has ruled.

A new trial has been ordered
for a man convicted of three
charges under the Immigration
and Refugee Protection Act, after
the B.C. Court of Appeal found
in R. v. Orr [2015] B.C.J. No.
366 that criminologist Yvon
Dandurand should not have
been allowed to offer an opinion
on a question “critical to the
complainant’s credibility.”

“This is another example of
the court wrestling with the
challenge of expert opinion evi-
dence, particularly in the area of
the behavioural sciences,” said
Tom Curry, a partner with
Toronto-based litigation firm
Lenczner Slaght.

During a 2013 jury trial, Franco
Yiu Kwan Orr was accused of
improperly bringing a non-Can-
adian nanny into Canada. The
nanny, who can’t be identified
due to a publication ban, called
police in 2010 and complained
that she was being exploited by
the Orr family.

She alleged she was being
forced to work 16 hours a day,
and was not allowed to leave the
house on her own or communi-
cate with people outside the Orr
family. She said her passport had
been withheld from her, and her
contact with her family in the
Philippines was limited since her
arrival in Canada in 2008.

With her credibility central to
the case, the Crown elicited
expert opinion testimony from
Dandurand to explain why some-
one in that circumstance might
not contact the authorities or

share her plight with others for
nearly two years.

Dandurand was qualified by
the trial judge as an expert in

victimology, described as a
branch of criminology looking at
how victims react to their cir-
cumstances.

On appeal, counsel for Orr
argued that the trial judge erred
in making that qualification, and
that the lengthy and detailed
hypothetical scenario put to the
expert so closely mirrored the
complainant’s evidence that it
amounted to oath-helping.

In writing for the unanimous
panel, B.C. Court of Appeal Jus-
tice Peter Willcock found a lack
of testing or examination of the
criminologist’s  qualifications
resulted in “insufficient evidence
to substantiate his qualification.”

“An expert must not only be
qualified generally but must also
be qualified to express the
specific opinion proffered. The
courts should be wary of
accepting evidence of experts in
the behavioural sciences, and
ought to look for evidence of sub-
ject matter expertise.”

He added: “Mr. Dandurand
testified in this case about the
vulnerability of nannies and the
methods employed by the ‘people
who exploit them. There was no
evidence of how he came to know
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what is ‘very common’ in situa-
tions such as the hypothetical put
to him. There was no examina-
tion of the manner in which he
became acquainted with the sub-
ject matter of his opinion within
the area of his expertise.”

Along with failing on the
qualification element required
in the first part of the test out-
lined in R. v. Abbey [2009] O.J.
No. 3534, Justice Willcock
added “there was a risk (Dan-
durand’s testimony) would run
afoul of the exclusionary rule
against oath-helping.”

The case highlights the
importance of a thorough exam-
ination of expert credentials,
even in the absence of defence
objections, said Curry.

“Everybody is struggling with
ways to present evidence of this

kind...we get to the area of fric-
tion between these behavioural
sciences and the court’s need for
some ability to measure the qual-
ity of the expert evidence that’s
being proffered,” he said.

Glenn Anderson, author of
Expert Evidence and a part-time
faculty member at Dalhousie’s
law school, agreed. “These issues
really show the challenges we all
have with this type of evidence, in
terms of evaluating the expertise
and objectivity...and the validity
or reliability of opinions.”

Having decided the expert evi-
dence should not have been
admitted, the court didn’t need to
deal with the appropriateness of
asking a hypothetical question
closely mirroring the complain-
ant’s evidence.

However, Justice Willcock did
find the long and detailed ques-
tion to be “problematic,” noting:
“There was a risk the jury would
consider Mr. Dandurand’s evi-
dence as an invitation to believe
the evidence of the complainant,
not only with respect to her
silence but with respect to how
she had been treated.”

That comment, along with the
court’s decision to append the
hypothetical question posed to
Dandurand to its decision, sig-
nals “a broad caution” in this
area, said Curry.

“They signal that there’s a real
risk that all you're really doing is
overlaying expert evidence on top
of the complainant’s evidence.” he
said. “I think guidance will be
taken from this case on that issue,
although the court didn't find it
necessary to decide it

Anderson said the court’s
decision offers “a flag for law-
yers” as they prepare queries for
expert witnesses in cases like
this. “It highlights that there
can be issues with the use of
hypothetical questions.”
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