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The
interest in having the case heard more expeditiously,
the matter to proceed by video or telephone
has noted, courts have a constitutional responsibility
to provide access to justice, and that responsibility
includes ensuring that cases are heard in the best

courts have “constitutional responsibility to ensure
access to justice remains available”.1 Consequently,

SECTION 96 COURTS’ JURISDICTION
months. Consequently, many Canadian courts are
Constitution Act, 1867 and possess
inherent jurisdiction. That inherent jurisdiction
includes both inherent subject matter jurisdiction
processes.

reasons - they believe it disadvantages their clients’

the superior courts’ inherent jurisdiction in broad
ranging terms in Endean v British Columbia:

The inevitable question in those circumstances

I mentioned earlier that the superior courts’ inherent

process, prevent vexation and to do justice according

process and proceedings: Jacob, at pp. 25 and 32-40.

34

Commercial Litigation and Arbitration Review

August 2020 Volume 9, No. 3
While statutory courts do not have inherent subject
matter
has been recognized that even statutory courts have

a superior court to regulate its proceedings in a

statutory courts are starting to exercise this inherent
procedural jurisdiction to order hearings to proceed

2

While superior courts’ jurisdiction can be limited
Federal Courts
Act

the Ontario Superior Court’s April 2, 2020 Notice
the Court of Justice Act

its jurisdiction and conduct hearings remotely.

In constituting these courts as superior courts

OTHER COURTS’ JURISDICTION
While the superior courts have inherent jurisdiction,

their jurisdiction. As statutory courts, they may have
adjudicate, but once that competence is established,
they are not limited in the procedures they can employ
must be anchored, at least to some extent, in the
statutory scheme that establishes each court.
express statutory provision that it not conduct hearings

R v Cunningham:

restrictions are not generally present. In particular,

Supreme Court
Act, Ontario’s Courts of Justice Act, or the Federal
Courts Act
are construed to include not only those
expressly granted but also, by implication, all

be secured by the statutory regime…

no express provision prohibiting it, does a statutory

(ATCO Gas and Pipelines Ltd. v. Alberta
(Energy and Utilities Board), 2006 SCC 4,
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a trial remotely at the Federal Court in the months

courts.3

The approaches taken by both the Federal Court
Paciocco in Carleton Condominium Corporation
No 476 v Wong.4 In that case, the parties had

the judicial system and access to justice generally
that cases are not delayed. While some cases may

The appellant asked that it be adjourned to an inperson hearing in September or October 2020,

via an in-person hearing, most are not. The question

accepting the respondent’s suggestion, he ordered that
WHAT ABOUT THE OPEN COURT PRINCIPLE?
entire process is the need to ensure that the open court
requires that courts generally be open to the public,
This principle is a constitutional one, and it is also
embodied in various statutes. For example, section
Courts of Justice Act provides

overburden the court by adjourning matters that

be imposing and it should not be unnecessarily
aggravated.5

court hearings shall be open to the public.”

issued a Practice Direction seemingly mandating that
6

open court principle than does the previously existing

the open court principle. There is nothing in the open
court principle that requires access to a physical
space; rather, it is all about ensuring that the public

2020, the Federal Court issued a Practice Direction
recommencing case management by telephone and
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see the judicial process through the same lens as
the parties.
to dial or log in to an ongoing court proceeding
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law, intellectual property matters, complex
commercial disputes, and professional liability.]
1

Notice to the
Profession, the Public and the Media Regarding
Civil and Family Proceedings, April 2, 2020, online:

2

Endean v. British Columbia, 2016 SCC 42 at para 60.
R. v. Cunningham, 2010 SCC 10 at para 19.
2020 ONCA 244 [Wong].
Wong
Practice Direction
Regarding the Electronic Conduct of Matters During
the COVID-19 Emergency, April 6, 2020, online: Court

to ensure that the courts are open and their conduct
can be scrutinized. The current environment may
previously possible.
[This article was originally published by Lenczner
Slaght in April 2020.
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